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Complaints Examination & Legal Administration 
Federal Election Commission 
999 E Street, NW 
Washington, DC 20463 

Re: M U R 6277 (Rnna]^ KirVlanH, TCiflflgnH fnr r^nngress. and Rnhert FCirTclgnd) 

Dear Mr. Jordan: 

This office represents Robert iECirkland ^Mr. Kirkiand'*) in the above-captioned 
MUR. 

We have reviewed the Complaint filed on April 20, 2010, by John D. Stevens. The 
Complaint alleges with no supporting evidence that certain advertisements paid for by 
Mr. Kiridand were coordinated with Ronald Kiridand and Kiddand for Congress 
("Kirkiand Campaign"), which resulted in Mr. Kirkiand making excessive 
contribudons to the Kirkiand Campaign. 

The allegadons in the Complaint have no basis in law or fact As is detailed below, 
the Complaint contains erroneoiis and speculative allegations that £ul to state a claim 
that a violation has occurred. In addition, all of the advertisements at issue were 
created by Mr. Kirkiand independendy of Rcmald Kiddand and the Kirkiand 
Campaign and were duly reported to the Commission as independent ê qpenditures. 
iVccordingjly, the Commission should find no reason to believe that a violation 
occurred and should promptly dismiss die Complaint 

T H E COMPLAINT 

John D. Stevens filed the Complaint on April 20, 2010. The Complaint alleges that 
Mr. Kirkiand made excessive contributions to the Kirkiand Campaign under the 
Federal Election Campaign Act of 1971, as amended ("FECA" or "Act"*) in the form 
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of coordinated communications. Complaint at 1.^ The Complaint further alleges that Mr. Kirkiand 
fiuled to propedy report his communications to the Commission. Id, 

The Complaint speculates diat Mr. Kiddand's communications must have been coordinated widi 
Ronald Kirkiand and the Kiridand Campaign based upon "the close fiunilial tie between Kiridand and 
his brodier.. .** Complaint at 5. See also id. (dose fiimilial tie "insinuates that |Mr. Kiridand's] Radio 

O
*̂  Ad, Television Ad, and/or the Website were creatied with material involvement and/or substantial 

^ discussion by [Ronald] Kirkiand or the [Kiddand] Committee.**). The Complaint further speculates 
t€\ that Mr. Kirkland's use of die phrase 'proven, trusted, conservative" in some of his public 
OO communications, which was a phrase also used by the Kirkiand Campaign, indicates that "[c]ertainly, 
^ at a minimum, [Ronald] Kiridand's and the [Kiddand] Committee's campaign plans, projects, activities, 
^ or needs were conveyed to Robert Kiddand befDre he created the Radio Ad, Television Ad and 

g Website ..." Id. Finally, the Complaint alleges without any factual foundation that Mr. Kiddand 
"impropedy reported coordinated communications as an [sic] independent expenditures ..." Id 

H 

FACTUAL BACKGROUND 

I. Ronald Kirkiand 

Ronald Kiridand is running for the U.S. House of Representatives in the S*** congressional district of 
Tennessee and resides in Jackson, Tennessee. Ronald Kiddand filed a Statement of Candidacy with 
die Commission on January 13, 2010, and the Kiddand Campaign filed a Statement of Organization 
on the same day. 

II. Robect Kukland 

Mr. Kiridand is Ronald Kiddand's brother and resides in Union Qty, Tennessee. See Robert Kirkiand 
Affidavit ̂  2-3 (attached hereto as Exhibit 1). Between mid-December, 2009 and die first week of 
February, 2010, Mr. Kiddand volunteered on behalf of the Kiridand Campaign. Id f 4. Mr. 
Kiridand's volunteer activities for the Kiridand Campaign included advising the campaign on various 
matters. Mr. Kirkiand also helped to raise funds for the Kiddand campaign. Mr. Kiridand's volunteer 
fundraising activities for the Kirkiand campaign included sending an email on February 6, 2010 
soliciting funds for the campaign. Id 

^ The Complaint fails to include numbered pages. All citations herein to the pages of the Complaint 
are based upon our own page numbering. 
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The Complaint erroneously states that Mr. Kiddand sent a second email soliciting funds for the 
Kiridand Campaign on February 10,2010. The Complaint includes a copy of an email which was sent 
on February 10,2010. See Attachment 3 of the Complaint. However, this February 10 email was sent 
fi»m| to undisclosed recipients, forwarding Mr. Kiddand's February 6 email, 
and was not sent by Mr. Kiikland himself. 

Q On February 7, 2010, Mr. Kirkiand ended all of his volunteer activities on behalf of the Kirkiand 
U) Campaign. See Robert Kiddand Affidavit ̂  5. Since that date, Mr. Kiddand has had no involvement 

with the Kirkiand Campaign or any of its campaign activities. Id 
CO 

^ In January, 2010, Mr. Kirkiand decided to assess the feasibility of making independent expenditures 
«Qr on behalf of the Kirkiand Campaign. Mr. Kirkiand consulted a political advisor and retained legal 

counsel to advise him in these matters. Id ̂  6. § 
On January 21, 2010, Mr. Kiddand entered into a consulting agreement with Brad Greer with an 
efifective date of February 1, 2010, to serve as a political consultant in connection widi making 
independent expenditures on behalf of the Kirkiand Campaign. Id ^7. During the course of creating 
and disseminating independent expenditures on behalf of die Kiddand Campaign, Mr. Kirkiand and 
his vendors, agents, and employees stdcdy adhered to a compliance fiamework to ensure that all of 
die communications were made ind^endendy of Ronald Kiddand, die Kiddand Campaign, and their 
agents. 

III. Btad Greet 

Brad Greer f'Mr. Greer") is a political consultant who resides in Jackson, Tennessee. Between 
December 14,2009 and January 31,2010, Mr. Greer volunteered for the Kirkkuid Campaign, assisting 
in scheduling, advising the candidate, and making recommendations on hiring campaign staff. See 
Brad Greer Affidavit 2-3 (Exhibit 2). Mr. Greer terminated all of his volunteer activities for die 
Kirkiand Campaign on January 31,2010. Id ^ 4. Since diat date, Mr. Greer has had no involvement 
with the Kiridand Campaign or any of its campaign activities. Id 

Effective February 1, 2010, Mr. Kiddand retained Mr. Greer to serve as a consultant to assist Mr. 
Kiridand in connection with making independent e:q>enditures on behalf of die Kiddand Campaign. 
Id ^ 5. Mr. Greer's consulting duties have included overseeing the production and dissemination of 
Mr. Kiridand's independent expenditures, authorizing payment for the independent expenditures, and 
managing the r^orting of the independent expenditures to the Commission. Id ^ 6. 
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IV. Teny Benham 

Terry Benham ("Mr. Benham") is a general consultant to The Political Firm in Baton Rouge, 
Louisiana. See Terry Benham Affidavit ̂  2 (Exhibit 3). On February 9,2010, Mr. Benham and The 
Political Firm were retained by Mr. Kiddand in connection with making independent eŝ enditures on 
behalf of the Kidsland Campaign. Id. ̂  4. Mr. Benham has- served as Robert Kiridand ŝ media 

Q consultant and has assisted in producing Mr. Kiddand's independent eŝ endttures as well as in 
^ purchasing and placing airtime for television and radio advertisements. Id 
Ml 
00 

^ v. Mf. Kitkland's Independent Expenditures To Date 

§ 
Mr. Kiridand has disseminated a number of independent expenditures to date. Mr. Kiridand's first 
independent expenditures, radio advertisements and a website, were publicly disseminated on March 
26,2010. Mr. Kiridand has also disseminated television advertisements since early April, 2010, as well 
as a mail piece in late April, 2010 and yard signs in mid-May, 2010. 

VI. The Independence of Mt. Kifkland's Communications 

All of the public communications that Mr. Kiddand has disseminated on behalf of the Kirkiand 
Campaign were devebped and produced independendy of Ronald Kiddand, the Kiddand Campaign, 
and their agents. 

A. No Request or Suggestion 

Neither Ronald Kiridand, the Kirkiand Campaign, political party committees, nor agents of any of the 
foregoing requested or su^ested to Mr. Kiddand that he undertake independent expenditures on 
behalf of the Kirkiand Campaign, nor have diey made any request or suggestion to Mr. Kirkiand 
regarding any specific independent e3q>enditures that Mr. Kiddand has publicly disseminated on behalf 
of the Kirkiand Campaign. See Robert Kiddand Affidavit ̂  8-9. In addition, neither Ronald 
Kiddand, the Kirkiand Campaign, political party committees, nor agents of any of the foregoing 
requested or suggested to Mr. Greer or Mr. Benham that Mr. Kiddand undertake independent 
expenditures on behalf of the Kirkiand Campaign, nor have they made any request or suggestion to 
Mr. Greer or Mr. Benham regarding any specific independent expenditures that Mr. Kiridand has 
publicly disseminated on behalf of the Kirkiand Campaign. See Brad Greer Affidavit ̂  8-9 and Terry 
Benham Affidavit ̂  5-6. 
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B. No Material Invohfement 

Neither Ronald Kirkiand, Kiddand for Congress, political party committees, nor agents of any of the 
foregoing had any marprial involvement widi Mr. Kirkiand concerning the content of his independent 
expenditures on behalf of die Kiddand campaign, die intended audience for the communications, the 
means or mode of the communications, die specific media outlets used for the communications, the 

^ timing or fiequency of the communications, or the size or prominence of printed communications or 
^ the duration of broadcast or cable communications. See Robert Kirkiand Affidavit ̂ 10-11. 

00 Neidier Ronald Kirkiand, Kirkiand for Congress, political party committees, nor agents of any of the 
^ foregoing had any material involvement widi Mr. Greer or Mr. Benham concerning the content of Mr. 
^ Kiridand's independent expenditures on behalf of the Kirkiand campaign, the intended audience for 

« the communications, the means or mode of the communications, the specific media outlets used for 
the communicatbns, the timing or fixquency of the communications, or die size or prominence of 

i printed communications or the duration of broaidcast or cable communications. See Brad Greer 
Affidavit mi 10-11 and Terry Benham Affidavit ̂  7-8. 

^ C. No Substantial Discussions 

Mr. Kirkiand has not had any substantial discussions with Ronald Kiddand, Kirkiand for Congress, 
political party committees, nor aĝ ts of any of the forgoing concerning his independent 
expenditures on behalf of the Kirkiand Campaign, including any substantial discussions concerning 

> the Kiridand Campaign's plans, projects, activities, or needs. See Robert Kirkiand Affidavit ̂  12-13. 

Neidier Mr. Greer nor Mr. Benham have had any substantial discussions widi Ronald Kirkiand, 
Kirkiand for Congress, political party committees, nor agents of any of die foregoing concerning Mr. 
Kiridand's independent expenditures on behalf of the Kiddand Campaign, including any substantial 

} discussions concerning the Kirkiand Campaign's plans, projects, activities, or needs. See Brad Greer 
Affidavit m 12-13 and Terry Benham Affidavit ||[ 9-10. 

D. No Common Vendors oc Foimef Employees 

Mr. Kirkiand has not used any common vendor of the Kiddand Campaign, nor any former employee 
of the Kirkiand Campaign, in connection widi his independent expenditures cm behalf of the Kiridand 
Campaign. See Brad Greer Affidavit ̂ 14 and Robert Kiddand Affidavit̂  14. Each contract signed by 
a vendor retained by Mr. KiddsLod in connection with makmg independeat expenditures on behalf of 

^ the Kirkiand Campaign stipulated that by signing the contract; the vendor representative was 
certifying that the vendor had not contracted with, been employed by, or been provided with non-
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public information by the Kiddand Campaign. See Robert Kiddand Affidavit f 14 and Btad Greer 
Affidavit 1114. 

Mr. Greer volunteered for the Kiddand Campaign but never served as a vendor or employee of die 
Kiddand Campaign. Ĵ r Brad Greer Affidavit ̂  4-5. 

^ Neither the Political Firm nor Mr. Benham have ever served as a vendor to the Kirkiand Campaign, 
^ and no employee of Ihe Political Firm has ever been an employee of the Kiridand Campaign. See 
Ml Terry Benham Affidavit m 11-12. 
CO 
CM 

i 
E. Use of Publicly Available Infoimation 

To the best of Mr. Kiridand's knowledge, none of his ind̂ endent expenditures on behalf of the 
Kiddand Campaign republished campaign materials originally prepared by the Kirkiand Campaign. 
See Robert Kirkiand Affidavit ̂ 15. To the best of Mr. Greer's and Mr. Benham's knowledge, none of 
Mr. Kirkland's independent expenditures on behalf of the Kiddand Campaign republished campaign 
materials originally prepared by die Kiddand Campaign. See Brad Greer Affidavit ^15 and Terry 
Benham Affidavit ̂ 13. 

Some aspects of Mr. Kirkland's independent expenditures on behalf of the Kirkiand Campaign were 
developed based upon publicly available information. For excample, the phrase "proven trusted, 
conservative" was based on a biography of Ronald Kiddand that was posted on die Kirkiand 
Campaign's website. See Robert Kirkiand Affidavit f 16 and Brad Greer Affidavit ̂ 16. After reading 
the website biography, Mr. Greer dedded to use die phrase as a prominent dieme in Mr. Kirkland's 
independent expenditures. See Brad Greer Affidavit ̂ 16. In addition, photos have been used in Mr. 
Kiddand's independent expenditures that were obtained originally from publicly available media 
sources. See Brad Gxeer Affidavit ̂ 16 and Terry Benham Affidavit ̂  14. Photos have also been used 
in Mr. Kirkland's independent expenditures that Mr. Greer took originally at events where Ronald 
Kirkiand and other candidates made public appearances. See Robert Kiddand Affidavit ^16; Brad 
Greer Affidavit ̂ 16; Terry Benham Affidavit 114. 

VII. The Reporting of Mi. Kifkland's Indqiendent Eaqienditutes 

Mr. Kirkland's independent expenditures on behalf of the Kixkland Campaign have been timely and 
duly reported to the Commission. The first independent expenditures diat Mr. Kirkiand sponsored 
on behalf of the Kirkiand Campaign were publidy disseminated on March 26, 2010, and were duly 
reported to the Commission on March 28,2010. See 3/28/10 FEC Form 5 and related Miscellaneous 
Electronic Submission (Exdubit 4). 
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Through May 31, 2010, Mr. Kixkland has filed die following additional notices widi the Commission 
concerning his independent expenditures on behalf of the Kiddand Campaign: 

48-Hour Notice 
48-Hour Notice 
48-Hour Notice 
48-Hour Notice 
48-Hour Notice 
April Quarterly 
2010; 
48-Hour Notice 
48-Hour Notice 
48-Hour Notice 
48-Hour Notice 
48-Hour Notice 
48-Hour Notice 
48-Hour Notice 
48-Hour Notice 
48-Hoiu: Notice 
48-Hour Notice 
48-Hour Notice 
48-Hour Notice 
48-Hour Notice 
48-Hour Notice 

filed April 7,2010, covering March 27,2010 througjh April 5,2010; 
filed April 8,2Q10, covering April 6,2010; 
filed April 10,2010, covering April 7,2010 through April 8,2010; 
filed April 13,2010, covering April 9,2010 dirough April 11,2010; 
filed April 15,2010, Covering April 12,2010 dirough April 13,2010; 
Report filed April 15, 2010, covering February 1, 2010 through March 31, 

filed April 16,2010, covering April 14,2010; 
filed April 17,2010, covering April 15,2010; 
filed April 19,2010, covering April 16,2010 dirough April 17,2010; 
filed April 22,2010, covering April 18,2010 dirougfi April 20,2010; 
filed April 26,2010, covering April 21,2010 through April 24,2010; 
filed April 28,2010, covering April 25,2010 througjh April 26,2010; 
filed May 15,2010, covering April 27,2010 dirough May 13,2010; 
filed May 17,2010, covering May 14,2010 dirougjh May 15,2010; 
filed May 19,2010, covering May 16,2010 dux>ugh May 17,2010; 
filed May 20,2010, covering May 18,2010; 
filed May 23,2010, covering May 19,2010 dirough May 21,2010; 
filed May 26,2010, covering May 22,2010 dirough May 24,2010; 
filed May 27,2010, covering May 25,2010; and 
filed May 29,2010, covering May 26,2010 dirougjh May 27,2010.' 

Mr. Kirkiand has also filed a number of miscellaneous electronic submissions to provide additional 
information to the Commission concerning his independent expenditures. Several of die 
miscellaneous electronic submissions were filed to clarify apparent errors on the Form 5 filixigs that 
were caused by defects in the Commission's online filing system or FECfile software. 

^ In addition to 48-hour notice requirements, individuals or entities making independent expenditures 
are subject to 24-hour notice requirements, for independent expenditures disseminated after die 20*̂  
day, but more than 24 hours before 12:01 a.m of the day of an election. See 11 C.F.R. § 109.10(d). 
The primary election in die 8**" congressional district of Tennessee will be held on August 5,2010, and 
the timeficame for 24-hour notices will not b̂ jin until July 17, 2010. Accordin̂ y, none of Mr. 
iCirkland's independent expenditures diat have been disseminated to date were subject to 24-hour 
notice requirements. 
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THE LAW 

0 The Complaint alleges that Mr. Kiddand (1) made excessive contributbns to the Kiddand Campaign 
under FECA and Commission regulations in die form of coordinated communications, and (2) fidled 
to propedy rq>ort the communications to the Commission. See Complaint at 1,5. 

G • . . 
^ Commission regulations provide that "[a] payment for a coordinated communication is made for the « purpose of influencing a Federal election, and is an in-kind contribution under 11 C.F.R. § 100.52(d) 

to the candidate..." 11 C.F.R. § 109.21(b)(1). Under Commission regulations, "coordinated means 
CO made in cooperation, consultation or concert with, or at the request or suggestion of, a candidate, a 
^ candidate's authorized committee, or a political party committee" or an agent of any of these entities. 
^ 11 C.F.R. § 109.20. For a communication to be coordinated, the communication must satisfy the 

payment, content and conduct standards set forth at 11 C.F.R § 109.21.̂  

A public communication satisfies the conduct standard in Commission regulations if the 
communication is made: 

• At the request or suggestion of a candidate, candidate's authorized committee, political party 
committee, or any of theic agents; 

• With the material involvement of a candidate, candidate's authorized committee, political party 
committee, or any of their agents; 

• After substantial discussions with a candidate, candidate's authorized committee, political party 
committee, or any of their agents; 

• Using a common vendor; or 

• Using a former employee or independent contractor of a candidate, candidate's authorized 
committee, or political party committee. 

See 11 C.F.R. § § 109.21(cO(l) - (d)(6).* 

^ Althou^ the Commission is currendy in the process of revising its coordination regulations as a 
result of Sbqys v. Federal Election Commission, 528 F.3d 914, 933 p .C. Or. 2008) (̂ *Sbq̂ s UT), die 
Commission's current coordination regulations remain in effect pending the completion of the 
rulemaking and apply to this matter. 
* The full text of die various conduct standards in the Commission's coordination regulations is 
contained in Exdiibit 5. 
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The material involvement, substantial discussion, common vendor, and former employee prongs are 
not satisfied ''if the information material to the creation, production, or distribution of the 
communication was obtained £com a piiblidy available source." 11 C.F.R. §§ 109.21(d)(2), (d)(3), 
(d)(4) ̂ ), and (̂ (5)0i). In addition, "[t]he financing of tlie dissemination, distribution, or 
republication, in whole or in part, of any broadcast or any written, graphic, or other form of campaign 
materials prepared by the candidate, the candidate's authorized committee, or an agent of eidier of the 
foregoing shall be considered a contribution..." 11 C.F.R § 109.23(a). 

The Act and Commission regulations require individuals or entities that make independent 
expenditures to disclose the independent expenditures on quartedy reports and 48-hour notices, 

iqji Commission regulations provide that 

O Every person diat is not a political committee and diat makes independent expenditures 
^ â tegating in excess of $250 with respect to a given election in a calendar year shall file a 

verified statement or tepott on FEC Form 5.. .Every person filing a report or statement under 
this section shall do so in accordance with the quartedy reporting schedule specified in 11 
C.F.R. 104.5(a)(l)(i) and ®.. . 

# 11 C.F.R. § 109.10(b). 

Commission regulations further require that 

Every person that is not a political committee and that makes independent expenditures 
# aggregating $10,000 or more with respect to a given election any time during die calendar year 

up to and including the 20"' day before an election, must report the independent expenditures 
on FEC Form 5...by 11:59 p.m Eastern Standard/Daylî t Time the second day following 
the date on which a communication is publicly distributed or otherwise publicly disseminated. 
Each time subsequent independent expenditures relating to die same election aggregate an 

# additional $10,000 or more, the person making the independent expenditures must ensure diat 
the Commission recdves a new 48-hour report of the subsequent independent expenditures. 

11 C.F.R. § 109.10(c). 
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PISCUSSIQN 

I. The Complaint is Technically Deficient and Shoukl Be Dismissed on This Ground 
Alone. 

^ The Commission should dismiss the Complaint because it is technically deficient Commission 

K regulations state diat all complaints "shall provide the full name and address of the complainant" 11 
C.F.R. § 111.4(b)(1). Althou^ the Complaint puports to provide the fiill name of the Complainant, 

^ John D. Stevens, the Complaint fiuls to provide an address for the Complainant as required by 
^ Commission regulations. Because the Complaint is procedurally defective and fiuls to comply with 
^ Commission regulations, the Complaint should be prompdy dismissed on this basis alone. 

II. Thefe is No Reason to Believe That Mt. Kitkland's Public Communications Wete 
Coordinated with Ronald Kiikland ot the Kirkiand Campaign. 

The Complainant alleges that Mr. Kiddand's independent expenditures were coordinated with Ronald 
I Kiddand and die Kirkiand Campaign based largely on the fiict that Mr. Kiddand and Ronald Kirkiand 

are brothers. Based on this unremadcable fact, the Complaint contends widiout any legal or factual 
foundation diat "the dose fiunilial tie between [Mr.] Kiddand and his brother insinuates diat the Radio 
Ad, Television Ad, and/or die Website were created with the material involvement and/or substantial 
discussion by [Ronald] Kiddand or the (Kiddand] Committee." Complaint at 5. The Complaint 

I further alleges that Mr. Kirkland's "endiusiastic sipport" of Ronald Kirkland's candidacy "indicates" 
that Mr. Kiddand's public communications were iUe^dfy coordinated with Ronald Kiddand and die 
Kirkiand Campaign. Id Finally, the Complaint contends that because some of Mr. Kirkland's 
independent expenditures included the generic language "proven, trusted, conservative," die inclusion 
of diis generic language establishes that "at a minimum, [Mr.] Kirkland's and the [Kirkiand] 

I Committee's plans, projects, activities, or needs were conveyed to Robert Kirkiand . . . which meets 
the third prong of the [Commission's] coordinated communication test" Id 

All of the foregoing allegations are legally and factually basdess. As is detailed bdow, there is no 
reason to bdieve that any of the conduct prongs in the Commission's coordination regulations have 
been implicated by Mr. Kiddand's independent expenditures. In addition, the relationship between 

^ the sponsor of independent expenditures and a candidate—whether of a fiunilial nature or 
otherwise—is irrelevant in determining whedier the communications at issue constitute ind^endent 
expenditures. Whether the sponsor of independent expenditures supports a given candidate, or 
previously volunteered on bdialf of the candidate, is likewise irrdevant in determining whether the 

• sponsor's communications qualify as independent expenditures. Finally, the use of generic language 
^ such as '*proven, tmsted, conservative" as part of a larger public communication does not constimte 

republication of campaign materials as a matter of law under Commission regulations. 
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Only one issue needs to be disposed of in order to dismiss the Complaint— n̂amdy, whether them is 
reason to believe that Mr. Kirkknd's public communications triggered any of the conduct prongs 
contained in the Commission's regulations. In determining whether any of the conduct prongs have 
been satisfied, the Commission has long emphasized tliat the determination "requites analysis of 
affirmative acts taken by die parties who are alleg^ to have engaged in the coordinated activity." 
See e.g.. Factual and Legal Analysis in MUR 6059 (Sean Pamell for Congress/Oub for Growth PAQ at 
5 (emphasis added). Thus, the person or entity alleged to have engaged in coordination must have 

u^ taken affirmative steps to satisfy one of the six conduct prongs in Commission regulations— 
m spedfically, the request or su^estion, material involvement, substantial discussion, common vendor, 
^ former employee/independent contractor, or republication prongs See id See also 11 C.F.R. 
^ §109.21(d)(l)-(6). 

As is detailed bdow, there is no reason to believe that Mr. Kiddand's independent expenditures have 
implicated any of the conduct prongs contained in Commission r^;ulations. Given that Mr. 
Kiddand's independent expenditures have been conducted in fiill compliance widi FECA and were 
devdoped, produced, and disseminated independendy of Ronald Kiddand and the Kirkiand 
Campaign, the Commission should summarily dismiss the Complaint 

A. The Material Involvement Prong Has Not Been Triggered 

The material involvement prong of the Commission's coordination regulations is met if a candidate, 
authorized committee, or any agents thereof are "materially involved" in decisions reĝ uxling a public 
communication, induding the: 

• Content of the communication; 

• Intended audience; 

• Means or mode of the communication; 

• Specific media outlet used; 

• Timing or firequency of the communication; or 
• Size or prominence of a printed communication or duration of a communication by means 

of broadcast, cable, or satellite. 

J'«llC.F.R.§109.21(d)P). 

When the Commission promulgated the material involvement conduct prong, die Commission noted 
that in assessing whether a candidate's involvement in a given public communication is "material," the 
rdevant analysis is "the nature of the information conveyed and its importance, degree of necessity, 
influence of the effect of involvement by the candidate, authorized committee . . . or their agents in 
any of the communication decisions enumerated in 11 C.FJR. 109.21 (d)(2)Q through (v .̂" 
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Explanation and Justificaticm of Coordinated and Ind̂ endent Expenditure Regulations, 68 Fed. R^. 
421, 433 (Jan. 3, 2003). Significandy, in enacting the regulations, the Commission emphasized that 

0 "the term 'materially involved in decisions' does not encompass all interactions, only those that are 
important to the communication." Id Spedfically, "[t]he term 'material' is induded to safeguard 
against the indusion of inddental partidpation that is not important to, or does not influence, 

qr decisions regarding a communication." Id The Commission has also made clear that the material 
HI involvement standard 'Svould not be satisfied, for excample, by a speech to the general public, but is 
m satisfied by remarks addressed specifically to a sdect audience, some of whom subsequendy create, 
^ produce, or distribute public communications." 68 Fed. R^. at 434. Thus, material involvement 

cannot be established by access to, or use of, publidy available information. 

^ The Complaint primarily alleges that Mr. Kirkland's public communications were coordinated with the 
2 Kiddand Campaign because "the dose familial tie between [Ronald] Kiddand and his brother 

insinuates that the Radio Ad, Tdevision Ad, and/or the Website were created with mate.rial 
involvement... by [Ronald] Kirkiand or die [Kiddand] Committee." Complaint at 5. The Complaint 
also alleges that coordination occurred because "[Mr. Kiddand's] enthusiastic support of [Ronald 
Kirkland's] candidacy in early February indicates that [Mr. Kirkiand] was materially invoked in his 
brother's campaign prior to the creation of the Radio Ad, Television Ad, and Website." Id As 
exEamples of material involvement̂  die Complaint seeks to rdy on die fiict diat Mr. Kirkiand is Ronald 
Kirkland's brother and also diat Mr. Kirkiand previously raised money in a volunteer capadty for the 
Kiridand Campaign. IdLatl. Both allegations of material involvement are basdess. 

The Complaint alleges that coordination occurred because of "the dose fiunilial tie" between Mr. 
Kiridand and Ronald Kirkiand. See Complaint at 5. As was outlined above, the personal relationship 
between the sponsor of ind̂ endent expenditures and a candidate—whether fiunilial or otherwise—is 
simply irrdevant to detemoining whether particular public communications are coordinated-. 
Moreover, Mr. Kirkiand, Mr. Greer, and Mr. Benham have provided sworn testimony in this matter in 
the form of affidavits indicating that ndther Ronald Kiddand nor anyone dse associated with the 
Kiridand Campaign was materially involved in any of Mr. Kiddand's ind̂ endent expenditures on 
behalf of die Kirkkuid Campaign. See Robert Kiddand Affidavit ini ̂ 0-11; Brad Greer Affidavit t | 10-
11; Terry Benham Affidavit Hf 7-8. Although Mr. Kiddand and Ronald Kirkiand did communicate 
after Mr. Kirkiand made the decision to disseminate independent expenditures, none of the 
communications was mafr.rial to Mr. Kiddand's independent expenditures on behalf of the Kirkiand 
Campaign. See Robert Kirkiand Affidavit ̂  10. Moreover, prior to making any independent 
expenditures, Mr. Kiridand ceased all involvement with the Kirkiand Campaign and consulted l^al 
counsd to ensure diat the necessary compliance fiamework was in place to make independent 
expendituresonbehalf of the Kiddand Campaign. Id ^5-6. 

Prior to making independent expenditures on behalf of the Kiddand Campaign, Mr. Kiridand 
attended a fundraising event and volunteered to hdp raise money for the Kirkiand Campaign. Id ̂  4. 
The Complaint speculates that because of such "endiusiastic support" by Mr. Kirkiand, "[cjertainly, at 
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a minimum," the Kirkiand Campaign's plans, projects, activities, or needs must have been conveyed to 
Mr. Kirkiand. Complaint at 5. However, as was noted above, an independent expenditure sponsor's 

0 past volunteer efforts and interaction with a candidate is irrelevant to determining whether subsequent 
public communications disseminated by die sponsor are coordinated. Althougjh Mr. Kiddand was 
exposed to campaign-related information when he attended Kiddand Campaign fundraising and other 
political events, such information was publicly available and therefore cannot be the basis for a finding 

H of material involvement The Complaint further alleges that since only seven weeks dapsed between 
m Mr. Kirkland's fundraising email on behdf of the Kiddand Campaign on February 6, 2010 and the 
^ dissemination date of the first independent expenditure on March 26, 2010, that Mr. Kirkland's 
^ independent expenditures must have necessarily been coordinated. See Complaint at 1-2, 5. However, 
^ time is not an dement in the material involvement analysis; dther a candidate or his agents were 
^ materially involved in the decision-making process rdated to an independent expenditure or they were 

not 8 
The Complaint erroneously presumes that Ronald Kiddand was materially involved in Mr. Kiddand's 
independent expenditures because the two are brothers and because Mr. Kiddand at an eariier time 
solicited contributions on behalf of the Kirkiand Campaign. However, the Commission has never 
inferred illegal coordination based ipon fiunily relationships—or any odier kind of rdationshp— 
between the sponsor of independent expenditures and a candidate. Nor has the Commission ever 
conduded that individuals are barred fi»m making independent expenditures if they ever helped to 
raise funds or odierwise volunteered on behalf of a candidate's campaign. To the contrary, the 
rdevant analysis is whether a candidate was materially involved in the particular public 
communications at issue. See e.£.. Factual and Legal Analysis in MUR 5754 (MoveOn.org Voter 
Func^ at 3 (finding no reason to bdieve that MoveOn.oxg coordinated communications widi die 
Democratic party and emphasizing that "[a]lthough the complainant alleges that MoveOn.org has 
made no secret of its ongoing communications with Democratic party officials.. .[the complaint] does 
not connect any such discussions to [MoveOn.oig's] alleged coordinated communications.") (internal 
quotations omitted). The presence or absence of a "dose fiunilial tie" between Mr. Kirkiand and 
Ronald Kirkiand is not rdevant, nor are Mr. Kiddand's previous volunteer activities on behalf of the 
Kirkiand Campaign. Accordingly, there is no reason to bdieve that the material involvement prong 
has been implicated. 

B. The Substantial Discussion Ptong Has Not Been Met 

The substantial discussion prong is satisfied if a public communication is created, produced, or 
distributed after one or more substantial discussions between the individual paying for the 
communication (or the person's agents) and die candidate or candidate's opponent (or the candidate's 
agents). See 11 C.F.R. § 109.21 ((i^(3). A discussion is "substantial" if information about the plans, 
projects, activities, or needs of the candidate that is material to the creation, production, or 
distribution of the communication is conveyed to the individual paying for the communication. See id 
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In describing die scope of the substantial discussion prong, the Commissicm has emphasized that diis 
ptong "addresses a ditect form of coordination between a candidate, authorized committee . . . or 
their agents and a third-party spender, and the Commission is narrowing the scope of this standard 
through the additional requirements that the discussicm be 'substantial' and the information conveyed 
be 'material"' 68 Fed. Reg. at 435. Ihe Commission has furtlier indicated that "'[cQiscuss' has its 
plain and ordinary meaning, which the Ccunmission imderstands to mean an interactive exchange of 
views of information . . . |i]n other words, the substantiality of the discussion is measured by the 

m materiali^ of the information conveyed in the discussion." Id 

^ As outlined above, the Complaint's coordination allegations rdy primarily on "the dose fiunilial tie 
^ between [Ronald] Kiridand and his brother " because it "insinuates that the Radio Ad, Television Ad, 
ŝg* and/or the Website were created with . . . substantial discussion by [Ronald] Kiddand or the 

2 [Kirkiand] Committee." Complaint at 5. Additionally, the Comphint contends duit "[c]ertainly, at a 
minimumi, [Ronald] Kiddand's and the [Kiridand] Committee's campaign plans, projects, activities, or 
needs were conveyed to Robert Kiddand before he created the Radio Ad, Tdevision Ad, and 
Website..." Id 

The fiunilial rdationship between the sponsor of an indq>endent expenditure and a candidate is no 
more rdevant to assessing whedier the substantial discussion prong has been implicated dian it is in 
determining whether the matiPriQl involvement prcmg is met— n̂amdy, it is totally irrdevant 
Moreover, the Complaint provides no fiictual support for the allegation that Mr. Kirkiand and Ronald 
Kiridand or anyone else associated with the Kiddand Campaign had substantial discussions 
concerning Mr. Kirkland's independent expenditures, rdying instead on rank speculation and 
innuendo. See Factual and Legal Analysis in MUR 6059 (Sean Pamell for Congress/Club for Growth 
PAQ at 5-6 (finding no reason to believe given that the compkunt "metdy relied on die inference that 
the communication had been coordinated...[and the complaint failed] to provide probative 
information of coordination.") (internal quotations omitted). See also Factual and L e ^ Analysb in 
MUR 5750 (Laffey U.S. Senate) at 6 (finding no reason to believe given that the complainant based 
alle t̂ions on speculative inferences of coordination rather than on specific fiicts). By contrast, Mr. 
Kiridand, Mr. Greer, and Mr. Benham have submitted affidavits indicating that no substantial 
discussions occurred with Ronald Kirkiand or anyone associated widi the Kiddand Campaign 
concerning any mate.rial aspects of Mr. Kiridand's independent expenditures on behalf of the Kiridand 
Campaign. See Robert Kiddand Affidavit 12-13; Brad Greer Affidavit ^ 12-13; Terry Benham 
Affidavit in 9-10. See Factual and L ^ Analysis in MUR 5870 (West Virginia Values LLC et al.) at 6 
("In liĝ t of the speculative nature of the allegations and the sworn statements specifically denying the 
dements necessary to satisfy the conduct standard, there is no support for finding that there were 
substantial discussions..."). 

As was discussed above, Mr. Kiridand volunteered for a linoited period of time on bdialf of the 
Kirkkuid Campaign, and Mr. Kirkkmd attended a Kiddand Campaign fundraising event during this 
brief time period. However, during diis short period of rime, Mr. Kiridand was not exposed to any 
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non-public Kirkiand Campaign plans or strategies that were material to Mr. Kirkland's independent 
expenditures. See Robert Kiddand Affidavit \ 12. 

I 

Moreover, prior to disseminating any independent expenditures Mr. Kiddand and his consultant, Mr. 
Greer, terminated all involvement with the Kiridand Campaign and consulted leg l̂ counsd to ensure 
diat die necessary compliance fiamewodc was in pkce prior to making any independent expenditures. 

r\ See Robert Kirkiand Affidavit ̂  5-6; Brad Greer Affidavit ̂  4. 

In light of the foregoing, and given diat die Complainant is unable to support his coordinatbn 
^ allegations with anything more than rank speculation and innuendo, there is no reason to believe that 
^ the substantial discussion prong of the Commission's regulations has been triggered. 

2 
m C. The Request ot Suggestion Ptong Has Not Been Satisfied 

The lequest or suggestion conduct prong is met if the person creating, producing, or distributing a 
public communication does so at die request or suggestion of a candidate, authorized committee, or 
any ag^t thereof; or if the person paying for the communication suggests the creation, production, or 
distribution of the cotnmunication to the candidate, authorized committee, or any agents thereof, and 
the candidate assents to the suggestion. SeeW C.F.R § 109.21(d)(1). 

In its Explanation and Justification for the regulation, the Commission hi^di^ted that "[a] request or 
suggestion encompasses the most direct form of coordination, given that the candidate . . . 
communicates desires to another person who effectuates them." 68 Fed. Reg. 421, 432 (2003). The 
Commission has indicated that "[a]ssent[ing] to a suggestion is merdy one form of a request; it is 'an 
expression of a desire to some person for something to be granted or done."' Id (quoting "black's La» 
Dictionary 1304 (6th ed 1990). The Commission has made clear that a coordination finding does not 
result "where a payor 'merely informs' a candidate or political party committee of its plans. Rather, 
under the proposed [and adopted] rule, a candidate or a political party will have accepted an in-kind 
contribution only if there is assent to the suggestion..." 68 Fed. Reg. 421,432 (2003). 

The Complaint alleges that coordination occurred because Ronald Kirkiand assented to Mr. Kirkland's 
suggestion of engaging in independent expenditure activities. See Complaint at 4. The Complaint 
does not specifically allege that Ronald Kirkiand made any requests or suggestions to Mr. Kirkiand to 
make any independent expenditures on behalf of the Kirkiand Canpaign. Rather, the Complaint 
quotes an April 7, 2010 Memphis Commercial-Appeal newspaper article that quotes Brent Leathetwood, 
who is the Campaign Manager of the Kiddand Campaign, as saying, "Eariy on, Robert [Kiridand] 
decided that he wanted to do an independent effort He wanted to do it to levd the pkying field, 
probably wanted to do that because of all the special interest and Washington insider money that is 
going to be baddng our opponents." Complaint at 4-5. See April 7, 2010 Memphis Commerdal-ĵ ppeal 
Newspaper Artide (Exdiibit 6). Although the Complainant attaches the Commereial'j4ppeal newspsper 
artide to the Complaint, the Complainant chose not to dte the remainder of Mr. Leatherwood's 
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quotation, which is highly relevant and is as follows: "On the recommendation of legal counsel they 
[Mr. IgirVlanH p|nH Tl^n^M l^ir^lan^ have CUt ofiF all cowitniiniranon. We fly ^ cqmpy îgn havy. nn 

1mi;̂ iYlylge of what is being done there and what [̂ *' K '̂̂ ^*^ is] planning fo do." Id (emphasis 
added). 

Moteover, in order for a candidate to assent to the malting of a coordinated communication, a diird 
party must first make a suggestion. However, Mr. Kiridand never made any suggestions to Ronald 
Kiddand or anyone else associated widi the Kirkiand Campaign concerning potential indq>endent 

lf\ expenditures. At the time Mr. Leadierwood was interviewed for die CommerdalrAppeal article, Mr. 
00 Leatherwood undoubtedly knew about the exdstence of Mr. Kiddand's independent expenditures on 

behalf of the Kirkiand Campaign becaiise radio advertisements had already been airing. The exdstence 
^ of Mr. Kiddand's independent expenditures was thus public knowledge and broadcasting 

advertisements does not constimte a suggestion under Commission regulations. 

00 
•̂ 1 

§ 
In addition, assent must occur prior to the creation, production, or distribution of a public 
communication because the assent; in order to be legally relevant under die Commission's 
coordination regulations, must be rdated to the creation, production, or distribution of the public 
communication. However, when Mr. Kiridand made die decision to engage in independent 
expenditures on behalf of die Kiddand Campaign, Mr. Kirkiand ceased all of his involvement with the 
Kiddand Campaign and consulted legal counsd to ensure that the necessary compliance fiamework 
was in place prior to the dissemination of any independent expenditures. See Robert Kiddand 
Affidavit Tfll 5-6. 

Finally, the Commission has made dear that "assent" requires affirmative action on the part of the 
candidate or the candidate's agents and such affirmative action is clearly lacking in this matter. In 
MUR 5461 (FANjrHE_VOTE), die respondent was alleged to have coordinated certain 
communications with the Kerry Presidential Campaign. In recommending that the Commission 
dismiss the complaint based upon prosecutorial discretion, the Office of General Counsd noted tliat 
"there is no allegation that the Kerry committee representative conveyed to 'Idlerat* any information 
at all, much less information about the Kerry campaign's pkms, projects, activities, or needs. The 
Kerry committee representative simply 'did not object̂  to the general nature of FTV's fundraising 
plans. Under these circumstances, the commimication plainly is not a 'coordinated commtmication." 
First General Coimsd's Report in MUR 5461 (FAN_THE_VOTE) at 8. The Commission 
unanimously voted to dismiss the complaint in MUR 5461, and five commissioners issued a statement 
of reasons emphasizing that 

In instances such as this where the Commission has substantively analyzed a matter 
and there is no support for finding reason to believe the respondents violated the Act, 
the Commission should not simply 'dismiss' the matter. The record is much clearer if 
the Commission indicates that we made a substantive determination when, indeed, we 
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have. Hence, we would have supported finding 'no reason to believe' that die 
respondents have viokted the Act 

^ Statement of Reasons of Chairman Scott E . Thomas, Vice Chairman Michad E. Toner, and 
Commissioners David M . Mason, Danny L. McDonald, and Ellen L Wdntraub in MUR 5461 
(FAN_THE_VOTE) at 3. The Commission's dismissal of the complaint in MUR 5461 makes clear 

0) that a finding of "assent," for purposes of the request or suggestion conduct prong, requires one or 
^ more affirmative steps by the candidate or the candidate's agents—specifically, the candidate or the 
1̂^ candidate's agents must do more than simply not object to a third party's statement diat die third 
OO party plans to engage in independent expenditures. Mr. Leatherwood's published comments simply 
^ conveyed that the Kirkiand Campaign was aware of Mr. Kirkland's ongoing independent expenditure 
^ activities, which at diat time had been taking place for neariy two weeks. Mr. Leatherwood's 

« comments in no way constitute evidence of any affirmative action taken by Ronald Kiddand, the 
Kirkiand Campaign, or any of dieir ag^ts to assent to Mr. Kiddand's independent expenditure 

Hi activities. 

For all the foregoing reasons, there is no reason to believe that the request or su^^stion prong in the 
Commission's regulations has been satisfied. 

D. No Common Vendors Wete Involved With Mt. Kitkland's Conununications 

The common vendor prong is met if all of the following three things occuc 

^ • The individual paying for the communication contracts with or employs a commercial 
vendor to create, produce, or distribute the communication; 

• Ihe commercial vendor, induding any agents, has a current or previous rdationship 
(within the last 120 days) with the candidate that puts the commercial vendor in a position 

0 to acquire information about the plans, projects, activities, or needs of die candidate's 
campaign; and 

• Ihe commercial vendor uses or conveys information about the plans, projects, activities, 
or needs of the candidate's campaign, or information previously used by the commercial 
vendor in serving die candidate, to the person paying for the communication, and that 

# information is material to the creation, production, or distribution of the communication. 

See 11 C.F.R. § 109.21(^(4) . 

Mr. Kiddand has not retained any vendors in common with the Kiddand Campaign in connection 
. with his independent expenditures and the Complaint does not a l l ^ otherwise. See Robert Kiridand 

Affidavit ^ 14; Brad Greer Affidavit t 14; Terry Benham Affidavit *|ni 11-12. Prior to engaging a 
vendor, Mr. Kiddand was carefid to ensure that each vendor did not have a current or previous 
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vendor relationship with the Kirkiand Campaign. See Robert Kiddand Affidavit ̂ 14 and Brad Greer 
Affidavit ̂  14. In addition, Mr. Kiridand required each vendor to agree not to enter into a contractual 

0 rektionship with the Kiddand Campaign while the vendor was engaged in connection with Mr. 
Kiridand's independent expenditures. Id 

Q In liĝ t of the foregoing, them is no reason to bdieve that the common vendor prong of the 
^ Commission's reguktions has been implicated. 

^ E. Mr. Kirkiand Has Not Used Any Foimet Kirkiand Campaign Employees ot 
^ Independent Conttactots in Connection With the Independent Expenditutes 
•ST 

s 
The former employee or independent contractor prong of the Commission's reguktions is met if die 
person paying for the communication (or the person's employees), have previously been an employee 
or independent contractor of a candidate's campaign committee during the 120 days prior to 
production of the communication. SeeW C.F.R § 109.21(d)(5). In addition, the former employee or 
independent contractor must use or convey information about the pkns, projects, activities, or needs 
of the candidate, or information used by the former employee in serving the candidate, to die person 
paying for the communication, and that information must be material to the creation, production, or 
distribution of the communication. ^ 

The Commission's reguktions dearly require that an individual be a former employee or independent 
contractor of a candidate's campaign, and the Commission has made clear that prior volunteer 
activities are not suffident to implicate this prong of the reguktions. In adopting die reguktions, the 
Commission sought comment on whether the former employee or independent contractor standard 
"should be exctended to volunteers, such as 'fundraising parmers,' who by virtue of tlieir rektionship 
with a candidate . . . have been in a position to acquire material information about the pkns, projects, 
activities, or needs of the candidate " 68 Fed. R^. 421,439 (Jan. 3,2003). After recognizing that 
"some, but not all. Volunteers' operate as hî ily pkced consul̂ ts who miĝ t be given information 
about the plans, projects, activities, or needs of the candidate . . . with the expectation that the 
Volunteer' will use or convey that information to effectively coordinate a communication paid for by 
that Volmiteer' or by a third-party spender," the Commission nevertheless made dear that it "is not 
exctending die scope of die 'former enployee' standard in its final rules to encompass volunteers " 
Id In declining to reach persons involved in volunteer campaign activities, induding volunteer 
fundraising activities, the Commission conduded that Congress intended for this standard to be 
"limited to individuak who were in some way enployed by die candidate's campaign, dther directly or 
as an independent contractor." Id 

No former enployee or independent contractor of the Kiridand Campaign has been involved in Mr. 
Kiridand's independent exqpenditures and the Complaint does not contend otherwise. See Robert 
Kirkknd Affidavit 114; Brad Greer Affidavit \ 14; Terry Benham Affidavit ̂  W-\2. Aldiou^ Mr. 
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Kiridand is Ronald Kiddand's brother and volunteered on behalf of the Kiddand Campaign for a 
short period of time, Mr. Kiridand was never an employee or an independent contractor for the 
Kiridand Campaign. See Robert Kiddand Affidavit ̂  4. In addition, althougjh Mr. Greer volunteered 
for the Kiridand Campaign for a short period of time, Mr. Greer likewise was never an employee or 
independent contractor for the Kirkiand Campaign. Sw Brad Greer Affidavit ̂  3. 

For all the foregoing reasons, there is no reason to believe that the former employee or independent 
contractor prong has been satisfied. 

K1 
OO 
^ F. Mt. Kitkland Has Not Republished Campaign Matetials Because The Use of 
^ Genetic language and Commonly-Used Themes Does Not Constitute 

Republication of Campaign Matonals 

rsj 

§ 
H Undet Commission r^;uktions, "[t]he finanring of the dissemination, distribution, or republication, in 

whole or in part, of any broadcast or written, g^phic, or other form of campaign materiak" prepared 
by a candidate, a candidate's authorized committee, or any agents thereof is treated as an in-kind 
contribution from the person paying for the commxmication to the candidate who prepared the 
original campaign materiak. See 11 C.F.R § 109.23(a). However, if none of the conduct standards are 
ako implicated, the candidate does not receive the in-kind contribution, but the perscm paying for the 
communication still makes an in-kind contribution to the candidate. Id 

Ihe Compkint alleges that several of Mr. Kiddand's independent exq[>enditures constimte the 
republication of campaign materiak previously disseminated by the Kiddand Campaign. See 
Complaint at 1-2, 4. This allegation relies on Mr. Kirkland's use of the generic words "proven," 
"trusted," and "conservative" in some of Mr. Kiddand's independent expenditures and the Kirkknd 
Campaign's use of the same g^eric words. Mr. Kiddand's use of the general phrase 'proven," 
"trusted," and "conservative" in some of his public communications does not constitute 
republication of campaig^ materials because as a matter of kw such language k too general and 
generic to constimte r^ublication. 

The use of generic and commonly used language and themes, such as "proven," "trusted," and 
"conservative," camiot constimte republication of campaign mate.rials. First; generic language and 
commonly-used thetnes are not "campaign materiak" and therefore are not capabk of being 
disseminated, dktributed, or republished within the meaning of 11 C.F.R § 109.23. Second, even if 
such g^eric language and commonly-used themes could conceivably be construed to be "campaign 
materials," Mr. Kiddand's use of such language in his ind̂ >endent e^enditures does not qualify as 
republication. 

The Commission's republication reguktions are limited to "any broadcast or any written, graphic, or 
other form of campaign materials prepared by the candidate . . . ." 11 C.F.R. $ 109.23. See also 2 
U.S.C. § 441a(a)(7)(B)(iii). The Act and Commission reguktions ate limited to a final product—i.e.. 
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some kind of broadcast, print, or dectronic commimication that required preparation—and do not 
exctend to the use of three generic words strung together to create a cotnmonly-used theme that could 

H be employed by multipk campaigns across the country at any one time. 

Not surprisingjly, a large number of candidates and campaign committees at the federal and state levd 
have recently used the generic words "proven," "trusted," and/or "conservative" in their public 

fvi communications, including the following excampks: 
rsi 

^ • "Dan is a proven conservative leader who is trusted by Hoosiers." Pmss Rdease, 
^ Congressman Mike Pence (Apr. 21, 2010) (endorsing Senator Dan Coats, Candidate for 
rvi U.S. Senate); 

^ • <*We need to send a positive, trusted and proven conservative representative to Congress." 
^ Open Letter fix>m John Anderson, et al, avaikble at 
^ htp://www.jimpatterson.com/index.php?id=50 (endorsing Jim Patterson, Candidate for 

U.S. Congress); 

• "The Dockery Campaign k gaining traction with genuine Republican leaders and 
9 conservative grass-roots activkts because diey know Pauk Dockery is a proven, trusted 

leader who will do the right thing." End of Session Marks Start ff Campaigfi BUtŝ  And Open 
Door to Again Raise Money fir Messagn̂  CapitalSoip.com, May 2, 2010, 
htp://capitalsoup.com/2010/05/02/pauk-dod&ery-for-govemor-tfais-wedc-from-the-
campaign-volume-xcvi/ (endorsing Pauk Dockery, Candidate fbr Governor of Florida); 

• "I have always supported Tim because of hk proven, trusted pro-life conservative record." 
Walheig and Rooney Battle Over Who's die Most Anti-Choice in MI-07, Blogging for Michigan, 
May 15, 2010, htp://blogg;ingfotmichigan.com/diary/5692/walberg-and-rooney-batt]e-
over-whos-the-most-antichoice-in-mi07 (endorsing Tim Walberg, Candidate for U.S. 

0 Congress); 

• "He has proven himsdf to be a fiscal conservative on both the k>cal and state levd;" 
"Tested and Trusted." Website of Josh Mandd for State Treasurer, 
htps;//www.joshmandd.com/pagp/a-proven-leader-with-experience (Candidate for Ohio 

^ State Treasurer); and 

• 'Troven. Tested. Trusted." Campaign Video of Mike Johanns, availabk at 
htp://www.youtube.com/watch?v=z9cWolDBdaw&feature=rekted 0̂08 Candidate for 
U.S. Senator fix>m Nebraska). 

# As the foregoing exounpks illustrate, generic and commonpkce words such as "proven," "trusted," 
and "conservative" are fi^quendy used by campaigns at any one time across the country; no single 
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candidate or political committee can possess or even daim to possess the exdusive right to use such 
generic and general political language 

Moreover, Mr. Kiddand's use of the words "proven," "trusted," and "conservative" do not constimte 
republication of campaign materials under Commission precedent In MURs 5743 (Betty Sutton for 
Congress/EMILys list) and 5996 (Tim Bee for Congress/Education Finance Reform Group), the 
Commission addressed the alleged republication of photos obtained fi:om a candidate's publidy 

^ avaikbk website. In both matters, an outside party downloaded photographs of the candidate from 
H) the candidate's publidy avaikble campaign website and subsequendy used the photos in direct mail 
oo pieces. Althougjh the Office of General Counsd conduded in both matters that the use of the photos 
^ constimted a republication of campaign materials, the Office of General Counsd recommended that 
^ the Comnussion excerdse its prosecutorial dkcretion and dismks the matters because the resulting in-

kind contributions were of de minimis vvhie. 

i rH In MUR 5743, the Comnussion voted 4-2 to accept the Office of General Counsd's recommendation; 
however, Comnussioners Weintraub and von Spakovsky dksented because the two Commksioners 
conduded that an outside party's use of campaign photos does not constimte republication of 
campaign materiak. Comnussioners Weintraub and von Spakovsl̂  emphasized diat 

The downloading of a photoĝ ph fioom a candidate's website that is open to the 
world, for incidental iise in a larg^ mailer that is designed, created, and paid for by a 
political committee as an independent expenditum without any coordination with the 
candidate, does not constitute the 'dksemination, distribution, or republication of 
candidate campaign materials.' It is not an 'in-kind' contribution from the committee 
to the candidate. 

Statement of Reasons of Comnussioners Ellen L. Weintraub and Hans A. von Spakovsky in MUR 
5743 (Betty Sutton for Congress/EMILY's Lkt) at 4-5. See also id at 4 (̂ Tbs photographs [at issue in 
MUR 5743] comprise only a small portion of the mailers, and are surrounded by EMILY'S List's own 
texct and design. In several instances, the photograph used is only a small, smiling 'head shot̂  of Betty 
Sutton. The borrowed photographs are certainly not the centrd elements of the mailers."). 

Additionally, in MUR 5996, Comnussioners Hunter, McGahn and Petersen voted to dismks the 
matter rdying upon the reasoning of Commksioners Weintraub and von Spakovsky in MUR 5743. 
Commksioners Hunter, McGahn and Petersen conduded that 

The activity at ksue here k not the type of 'republication of campaign materials' 
contempkted by the Act and Comnussion reguktions. The traditional type of 
republkation involves the reprinting and dksemination of a candidate's mailers, 
brochures, yard signs, billboards, or posters—in other words, materials that copy and 
convey a campaign's message. In addition, reprinting and reproducing a brochure, 
mailer, or billboard typically has an ascertainable value. Conversdy, die download of a 
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candidate's photograph fix>m hk or her publidy avaikbk wdisite, absent some 
additional content or tnessage, k not enough-to constimte republkation of campaign 
materiak. 

Statement of Reasons of Vice Chauman Matthew S. Petersen and Commksioners Caroline C. Hunter 
and Donald F. McGahn in MUR 5996 (Tim Bee for Congress/Education Finance Reform Group) at 
3. 

ff i In MURs 5743 and 5996, five Commksioners coUectivdy conduded that die incidental use of a 
00 photograph fix>m a candidate's publicly avaikbk website in a communication that k otherwke an 
^ original communication does not constimte republication of campaign mate-rials within the meaning of 
^ 11 C.F.R. § 109.23. Mr. Kkkknd's use of die generic words "proven," "trusted," and "conservative" 
^ k analogous. The generic words "proven," "tmsted," and "conservative" are commonly-used themes 

in political campaign discourse. Mr. Kirkiand used these general words in some of hk public 
Hi communications in combination with other publidy avaikbk fiicts and information. For example, Mr. 

Kiridand's use of the words "proven," "trusted," and "conservative" in a direct mailpiece he 
dkseminated constimted only a small portion of a larger communication that contained the personal 
views of Mr. Kkkknd. See Robert Kiddand Mai^iece (Exhibit 7). The use of the words "proven," 

* "trusted," and "conservative" in Mr. Kirkland's mailpiece was part of a public communication that 
was independendy developed by Mr. IQddand and contained hk personal political views. Mr. 
Kkkknd's use of such commonplace and generic terms does not constimte mpublication of campai^ 
materiak under Commission reguktions. See Factual and Leg^ Analysk in MUR 5691 (Whalen for 
Congress) at 7 (rejecting republication finding despite the fiict that the communication at ksue used 

I "some of the same themes and images as those used by the candidate in his campaign 
advertkement..."). 

For all of the foregoing reasons, there k no reason to believe that Mr. Kiddand rq>ublkhed any 
campaign materiak ftom the Kukland Campaign. 

) 

G. Many Aspects of Mt. Kitkland's Independent Expenditutes 
Wete Based Upon Publicly Available Infotmation 

The Commission's coordination reguktions establkh a safe harbor for the use of information 
^ obtained from a publidy avaikble source. Pursuant to thk safe-harbor provision, the substantial 

dkcussion, materkl involvement, common vendor, and former employee/independent contractor 
conduct prongs are not satkfied as a matter of kw if the information material to the creation, 
production, or dktribution of the communication was obtained from a publidy avaikbk source. See 
11 C.F.R §§ 109.21(d)(2), (d)(3), ((9(4)(iii), and (^(5)(ii). Publidy avaikbk sources indude, but am 

\ not limited to, newspaper or magazine artides, candidate speeches or interviews, transcripts from 
tekvkion shows, press releases, a candidate or politkal party's website, and any odier publidy 
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avaikbk website. See Explanation and Justification of Coordinated Communications Regukticms, 71 
Fed. Reg. 33190, 33205 (June 8,2006). 

The Comnussion has examined the use of publidy avaikbk information in a variety of contexts. In 
MUR 5506 (EMILY'S List/Betty Castor for Senate), the compkinants alleged diat EMILVs Lkt made 
coordinated commimications with a candidate because the candidate "assented" when her campaign 
dkcontinued television advertising fix>m spedfic regions after EMILY'S list bought tdevision 

^ advertising in those same regions. See First General Counsd's Report in MUR 5506 (EMILY'S 
1̂  Lkt/Bet^ Castor for Senate) at 2. The Office of General Counsd recommended that the 
^ Commksion find no reason to believe that EMILY'S list made a coordinated communication because 
rsl the candidate "made its decisions about placing and pulling ads based on information diat television 
^ stations are required to make public." Id at 7. The Commksion voted 5-0 to adopt the OfiEice of 

^ General Counsd's recommendation and found no reason to believe that EMILY'S List made a 
Q coordinated communication. 
H 

Mr. Kiddand's public communications were simikriy devdoped in reliance on publidy avaikbk 
information. All of Mr. Kirkland's independent expenditures at issue were based at least in part on 
publidy avaikbk information. Mr. Kiddand's public communications contained biographical and 

S odier factual information that was gadiered fieom the Kiddand Campaign's website, which was 
publidy avaikbk. See Robert Kirkknd Affidavit ̂  Brad Greer Affidavit 1 16; Terry Benham 
Affidavit f 14. Mr. Kiddand's public communications also used photos obtained from publidy 
avaikbk medk sources in combination with photos that Mr. Greer personally shot Id After publicty 
available biographical and other fiictual information was gjkaned, Mr. Kiddand's considtants then 

% incoporated the information into new and original public communications. 

Mr. Kirkland's reliance on publidy avaikbk information in devdoping hk independent expenditures 
k yet another ground for conduding that there k no reason to believe that Mr. Kiddand's 
expenditures tri^ered the material involvement, substantial dkcussion, common vendor, and former 

H employee/independent contractor prongs of the Commksion's coordination reguktions. 

III. Mt. Kitkland Has Timely and Accutately Repotted Hk Independent Expenditutes to 
the Commission. 

^ Contrary to the baseless aUegation in the Complaint, Mr. Kiddand has carefully and diligendy reported 
hk independent expenditures in accordance widi Commksion reguktions. As of May 31, 2010, Mr. 
Kirkiand has filed 20 48-hour notices and one quarterly report widi die Commission duly disclosing all 
of hk independent expenditures. See Factual Bad^round Section, Part VII, si^ra. Mr. Kukknd has 
ako fikd a number of miscellaneous electronic submksions to provide additional information to die 

# Commission concerning hk expenditures. Several of the mkcdkneous electronic submksions were 



Mr. Jeff S. Jordan 
# June 11,2010 

Page 24 

fikd to darify apparent errors on the Form 5 filings that were caused by defects in the Commksion's 
online filing system or FECfik software. 

Through May 31,2010, Mr. Kirkknd's multitude of filings with the Commksion have duly disdosed a 
total of $400,425.43 spent on independent expenditures. The fiict that Mr. Kiddand to date has not 

0̂  recdved any Requests for Additional Information ("RFAIs") from the Commksion's Reports Analysk 
fsl Division furdier confirms the thoroughness of these various filings and the many steps that Mr. 
U) Kkkknd has taken to comply widi Commksion reguktions in connection with hk independent 
^ expenditures. 

^ CONCLUSION 

i For all die reasons set forth above, the Commksion should find no reason to believe a vioktion 
occurred and should prompdy dismks die Compkint 

Respectfully submitted. 

Michad E. Toner 

cc: Matdiew Peterson, Chairman 
Cynthk Bauedy, Vice Chak 
Caroline Hunter, Commksioner 
Donald McGahn, Commksioner 
Steven Walther, Commksioner 
Ellen Weintraub, Commksioner 



Exhibit 4 

00 

Ml 

O 

• o 
o 

F E C FORM 5 <iS5i'fo lerae 
REPORT OF INDEPENDENT EXPENDITURES MADE AND CONTRIBUTIONS RECEIVED 
ToB>li»adtyPBiioiw<OUwiihiwPBlldciiODiMMMa|l^ 
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Ẑ Codd 
200O4 

-0* ' •2» ' '2*01*0' 

aaeSbTs 

M Nmo M M . MMdto MHO or PWM 
BiadGioor 

5870ompboil8lioot 

TN 
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W ' Imooef 10990427616 

ETE^ATTACHMENT 04/05/2010 14 :15 

To whom it may concern: 

^ The 48-hour notice of Independent e)qpenditures fiied on behalf of Robert Kirkiand on March 28,2010, disclosed 
disbursements made as early as February 1,2010. Please be advised that Mr. Kirkiand was not required to file a 48-hour 
notice until March 28,2010 because the disbursements, other than those referenced below, were not made for public 
communications and did not by themselves qualify as independent expenditures. 

Payments to Nex-Tec Inc. for website design and to the Political Firm for Radio Advertising related to independent 
9 expenditures which were publicly disseminated on March 26,2010. Accordingly, since the 48-hour notice was filed 

before midnight on March 28,2010, it was filed on time. 

to If you have any questions regarding these activities, please contact me at (731) 234-5776. 

Sincerely, 
^ Brad Greer 

Consultant to Mr. Kirkiand 
«?r 

i 
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Exhibit 5: The Conduct Standard 

^ Commission regulations include the following conduct standard for coordinated 
communications. 

(d) Conduct standards. Any one of the following types of conduct satisfies the 
conduct standard of this section whether or not there is agreement or focmal 

^ collaboration, as defined in paragraph (e) ofthis section: 

(1) Request or su^estion. 

tSi (i) The communication is created, produced, or distributed at the request or 
^ su^estion of a candidate, authorized committee, or political party committee; or 

^ (ii) The communication is created, produced, or distributed at the suggestion 
^ of a person paying for the communication and the candidate, autiiorized committee, or 
t;̂  political party committee assents to die suggestion. 

(2) Material involvement This paragraph, (d)(2), is not satisfied if the 
infonnation material to the creation, production, or distribution of the communication 
was obtained fix>m a publicly available source. A candidate, authorized committee, or 
political party committee is materially involved in dedsions regarding: 

(i) The content of the communication; 

(ii) The intended audience for the communication; 

^ The means or mode of the communication; 

(iv) The specific media oudet used for the communication; 

(v) The timing or frequency of the commuxiication; or 

(vi) The size or prominence of a printed communication, or duration of a 
communication by means of broadcast, cable, or satellite. 

(3) Substantial discussion. This paragraph, (<Q(3), is not satisfied if the 
information material to the creation, production, or distribution of the communication 
was obtained fi:om a publicly avsdlable source. The communication is created, 
produced, or distributed after one or mote substantial discussions about the 
communication between the person paying for the communication, or the employees 
or agents of the person paying for the communication, and the candidate who is clearly 
identified in the communication, or the candidate's authorized committee, the 
candidate's opponent, the opponent's authorized committee, or a political party 
committee. A discussion is substantial within the meaning of this paragraph if 
information about the candidate's or political party committee's campaign plans, 
projects, activities, or needs is conveyed to a person paying for the cotnmunication. 



and that information is material to the creation, production, or distribution of the 
communication. 

(4) Common vendor. All of the following statements in paragraphs (d)(4)(i) 
through (d)(4)(iii) of this section are true: 

(i) The person paying for the communication, or an agent of such person, 
contracts with or employs a commercial vendor, as defined in 11 CFR 116.1(c), to 
create, produce, or distribute the communication; 

(ii) That commercial vendor, including any owner, officer, or employee of 
^ the commercial vendor, has provided any of the following services to the candidate 
_ who is clearly identified in the communication, or the candidate's authorized 

^ committee, the candidate's opponent, the opponoit's autiiorized committee, or a 
00 political party committee, during the previous 120 days: 

^ (A) Development of media strategy, including die selection or purchasing of 
^ advertising slots; 

% 
r.̂  (B) Selection of audiences; 

(C) Polling; 

^ (D) Fundraising; 

(E) Developing the content of a public communication; 

(F) Producing a public communication; 

# ^ (G) Identifying voters or developing voter lists, mailing lists, or donor lists; 

(H) Selecting personnel, contractors, or subcontractors; or 

(I) Consulting or otherwise providing political or media advice; and 

^ (ill) This paragraph, (d)(4)(iii), is not satisfied if the information wmterial to 
the creation, production, or distribution of die communication used or conveyed by 
the commercial vendor was obtained from a publidy available source. That 
commercial vendor uses or conveys to the person paying for the commimication: 

^ (A) Information about the campaign plans, projects, activities, or needs of 
the clearly identified candidate, the candidate's opponent, or a political party 
committee, and that information is material to the creation, production, or distribution 
of the communication; or 

# (B) Information used previously by the commercial vendor in providing 
services to the candidate who is deady identified in die communication, or the 
candidate's authorized committee, the candidate's opponent, the opponent's autiiorized 



committee, or a political party committee, and that information is material to the 
creation, production, or disttibution of the communication. 

^ (5) Former employee or independent contractor. Both of the following 
statements in paragraphs (d)(̂ )® ŝ d (c9(5)(ii) of this section are true: 

(i) The communication is paid for by a person, or by tiie employer of a 
person, who was an employee or independent contractor of the candidate who is 

^ deady identified in the communication, or the candidate's authorized committee, the 
candidate's opponent, the opponent's authorized committee, or a political party 
committee, during the previous 120 days; and 

O) 
^ (ii) This paragraph, (d)(5)(iQ, is not satisfied if the information material to the 
^ creation, production, or distribution of the communication used or conveyed by the 

former employee or independent contractor was obtained £com a pubUcty available 
rvi source. That former employee or ind̂ endent contractor uses or conveys to the 
^ person paying for the communication: 

^ (A) Information about the campaign plans, projects, activities, or needs of 
^ the deady identified candidate, the candidate's opponent, or a political party 

•committee, and diat information is material to the creation, production, or disttibution 
of the communication; or 

(B) Information used by the former employee or independent contractor in 
^ providing services to die candidate who is deady identified ia the communication, or 

the candidate's authorized committee, the candidate's opponent, the opponent's 
authorized committee, or a political party committee, and that information is material 
to the creation, production, or disttibution of the communication. 

% (6) Dissemination, disttibution, or republication of campaign matetiaL A 
communication that satisfies the content standard of paragraph (c)(2) of this section or 
11 CFR 109.37(a)(2)(i) shall only satisfy die conduct standards of paragraphs (cO(l) 
through ((Q(3) of this section on the basb of conduct by the can̂ Udale, the candidate's 
authorized comtnittee, or die agents of any of the for^oin^ that occurs after the 

^ original preparation of the campaign matetials that are disseminated, disttibuted, or 
republished. The conduct standards of paragraphs (d)(4) and (d)(̂ ) of this section may 
also apply to such communications as provided in. those paragraphs. 
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THECXDMMERaALAimL 
Mervphis Tennessee 

i l l 

Tennessee congressional candidate gets 
'silent' help from brother 
By BBrthekmimrMtfin 

O WMnaBday.A|)rt7.2010 

VWK8HINGTON--Teivie88e88mGongfe68iô  
Oealng a lot of he(p these d«y8 ftom his brother, 
on̂ enolher. 

1̂  

00 

ST 

ThaTs because Robert KMdand has set KhnseV up 
4P 0ulclsHnee to maks tiKfependsnt expendHunss on behslTof his brattisf's csmpalgfi. In 
^ raooRls filed 60 far, that has smountsd to 182,878. 

Under fsderal oampaign flnanoe law, a poMcfarfe canipaion oommKtee cannot 
oooRflnale acflvlfleB vMh thoee making Independent expendNuies In KB behalf. 

e' 
Roneu KHdand, a medical doctor In Jeckson, is ninnlng aaainit Sh^ 

. physician Geoige Flinn end Cradett County gospoMngino Ibnner Stephen Fincher in 
the August GOP primeiy. FiTKiier IS getflng fltrong support Itom the 
Natkmei Republican Congiessional ConnmNlBe. 

^ *Earty on, f̂ obert decided that he wanted lo do an Independsm effort." 1%^̂  
iCrfdand'e consign manager, Brant Leatherwood, eakf today.'lie wsnM 
level the playing field, probebly wanted to do that becsuse of ell the special 
and WiBtthlngton inaider morwy that is gobig to be beddhg our op^ 

^ '̂ n the fscommendafkm of legal oouneel. they have cut off aHcommunical̂  
Lealheiwaod eeid of the brolheTe. "Vfe as a campaign haw 
is being done there and what he*e planning to do." 

RxAert KirtciMood has produced at lesst one tsleviSk̂  
e diedoeed to the FEC laler today and radtoadiMitisIng costing $25,87800^ 

behalf, FEC records show. The televfelon ad ie ninning on WHBQ-Chennel 13 fh 
Memphis. 

in sddiOon, he has paid poHHcel elialegy consultant Brad Grser of Jac^ 
% $11,200 and a polling finn$14W. 

Greer eaU the money is ooming ftom Robert Kiridand̂  "personal lUnds, 
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Independent ecpendnures are on the way.' 

•asiOSeresB NMnptporOiwp--ORIM 
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